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FARMERS  REQUIRED  TO  INCLUDE  PATRONAGE  REFUNDS  OR  DIVIDENDS 
IN  THEIR  INCOME  TAX  RETURNS 


On  April  I3,  1950,  the  Bureau  of  Intomal  Ro venue  issued  a ruling  which 
roaf finned  the  previous  position  of  the  Bureau  requiring  patrons  of  a 
fanners'  cooperative  marketing  or  purchasing  association  to  account  in 
their  income  tax  returns  for  patronage  refunds  or  dividends  which  they 
may  have  received  from  their  cooperative  regardless  of  how  such  rofiuids 
or  dividends  are  paid.  A complete  copy  of  this  ruling  follows: 


"BUREAU  OF  H^TERNAL  REVENUE 
Income  Tax  Unit 
Washington  25,  D,  C. 

April  13^  1950 

INCOME  TAX  INFORlylATION  RELEASE  NO.  2 
Patronage  Dividends 

"The  earnings  (savings)  of  farmers'  cooperative  marketing  and 
purchasing  associations ^ distrihutahle  to  their  patrons  on  the 
basis  of  the  amount  or  value  of  produce  furnished  by  them  to 
the  cooperatives  or  the  value  of  supplies  and  equipment  pur- 
chased by  them  from  the  cooperatives,  generally  are  distributed 
to  the  patrons  as  patronage  dividends  in  the  form  of  cash  or  in 
one  or  more  of  the  following  forms; 

Capital  stock  of  the  cooperative 

Revolving  fund  certificates 

■Retain  certificates 

Certificates  of  indebtedness 

Letters  of  advise  as  to  net  amount  retained 

"For  Federal  income  tax  purposes,  the  amounts  which  are  in- 
cludable in  the  gross  income  of  the  patrons  to  whom  such 
distributions  are  made  are  not  restricted  to  amounts  distrib- 
uted in  cash.  Distributions  by  cooperatives  in  the  form  of 
capital  stock,  or  in  any  form  other  than  cash,  should  be 
included  in  the  gross  income  of  the  patrons  to  the  same  extent 
that  such  distributions  would  be  included  if  paid  in  cash. 

This  rule  is  applicable  to  patrons  who  file  their  Federal  in- 
come tax  returns  on  the  basis  of  cash  receipts  and  disburse- 
ments as  well  as  those  who  file  their  retiurns  on  the  accrual 
basis . 


E.  I.  McLARNEY, 
Deputy  Commissioner, 
Income  Tax  Unit." 


Special  Distribution.  ' 


Although  the  above  ruling  refers  specifically  to  five  methods  by  which 
an  aesooiation  may  maho  a distribution  in  addition  to  a distribution  by 
cash,  it  is  believed  that  those  five  methods  are  not  c:cclusivo  and  that 
they  should  siEipl^/-  be  regarded  as  ropresontative  of  the  ways  by  which  a 
cooperative  marketing  or  purchasing  association  may  make  distributions 
in  ways  .other  than  by  cash.  In  this  connection,  attention  is  called  to 
the  language  in  the  forugeing  statement  reading:  ’’Distributions  by  co- 
operatives in  the  form  of  ca^pital  stock,  or  in  any  form  other  than  cash. 
should  be  Incl’ided  in  the  gross  income  of  the  patrons  to  the  same  extent 
that  such  distributions  would  be  included  if  paid  in  cash."  (Underscor- 
ing added.)  The  phrase  "or  in  any  form  ether  than  cash"  is  all  inclusive. 

In  the  case  of  a purchasing  associatjon,  such  as  one  engaged  in  the  han- 
dling of  fertilizer,  it  is  assimied  that  there  would  be  no  objection  to 
a patron's  reducing  the  cost  of  the  fertilizer  p'orchased  by  him  by  the 
amount  of  the  patronage  refunds  or  dividends  which  he  might  receive  on 
accoimt  of  such  purchases.  In  other  words,  in  claiming  the  cost  of  the 
fertilizer  as  an  oxponse  of  farming,  ho  could  simply  reduce  the  coot  of 
the  fertilizer  by  the  amount  of  the  patronage  refunds  or  dividends  which 
ho  may  liavc  rocoived.  If  a farmer  claimed  as  a deduction  the  original 
cost  of  tho  fertilizer  purchased  by  him  as  an  expense  of  farming,  ho 
would  then  of  course  have  to  include  as  income  tho  patronage  refunds  or 
dividends  which  ho  may  havo  received  on  account  thereof. 

Patronage  rofimds  cr  dividends  from  a marketing  cooperative  simply 
represent  additional  returns  from  commodities  marketed. 

In  view  of  the  fa.ct  that  tho  foregoing  ruling  states  that  "This  rule  is 
applicable  to  patrons  who  file  their  Fc-dcral  incomo  tas:  returns  on  the 
basis  of  cash  receipts  and  disbursements  as  well  as  those  who  file  their 
returns  on  the  accrual  basic, " it  is  clear  that  a patron  of  a cooperative 
marketing  cr  purchasing  association  of  farmers  is  roTuirod  to  include  in 
his  incemo  tax  return  in  tho  year  of  receipt  all  distributions  made  to 
him  by  his  cooperative  regardless  of  whether  ho  is  on  a cash  or  an  accrual 
basis . 

Tho  ri.iling  of  tho  Bureau  set  forth  above  should  bo  considered  in  connec- 
tion with  rulings  previously  made  on  the  same  subject  by  the  Bureau  of 
Internal  Bo venue  or  tho  Treasury  Department;  see  Summary  No.  45,  page  20. 


SOCIAL  SECURITY  TAXES  - COOPERATIVE  /USOCIATIOH  A TERMINAL  MARKET 


In  Baiocchi  v.  Ewing,  87  F.  Supp,  520,  it  appearod  that  the  plaintiff 
was  a widow  of  a former  employee  of  the  California  Prune  and  Apricot 
Growers  Association.  Upon  the  death  of  the  employee,  his  widow  applied 
for  "survivors*  insurance  ‘benefits  under  the  Social  Security  Act  of 
August  l4,  1935>  sJ^d  amendments,  4?.  U,S.-C..A..  §§  401-409."  The  widow's 
claim  for  survivors*  insurance  ‘benefits  was  rejected  ‘by  the  Social 
Security  Administration  on  the  ground  that  the  work  in  which  her  hus‘band 
had  ‘been  engaged  was  agricultural  labor,  and  hence  was  not  covered  by 
the  Social  Security  Act.  Upon  the  rejection  of  her  claim  the  widow 
brought  suit. 

The  California  Prune  and  Apricot  Growers  Association  is  a cooperative 
corporation  acting  as  the  marketing  organization  for  28  local  nonprofit 
corporations . It  is  referred  to  in  the  opinion  of  the  Court  as  the  ■ 
Central  Sales  Agency.  The  following  quotations  show  the  basis  for  the 
holding  that  the  plaintiff  was  entitled  to  survivors'  insurance  benefits 

"When  Locals  turn  dried  fruit  over  to  the  Central  Sales  Agency 
the  fruit  is  in  a merchantable  state . Title  to  the  fruit  passes 
to  the  Central  Sales  Agency  upon  delivery  from  the  Locals,  which 
acquire  it  from  the  individual  members  of  the  corporations.  Pay- 
ment of  the  purchase  price  is  postponed,  but  it  is  fixed  and 
the  Central  Sales  Agency  is  subject  to  account  to  the  Locals 
according  to  contract,  by-laws  and  statute.  Fruit  sometimes 
remains  in  storage  at  the  Central  Sales  Agency  for  as  long  as 
eighteen  months.  It  is  sold  under  its  own  brands  and  also 
imder  private  brands  owned  by  its  customers.  When  dried  fruit 
leaves  the  packing  plant  it  is  in  the  same  condition  as  when  it 

is  sold  to  the  housewife.  About  h0‘^  of  the  carton  pack  is  sold 

to  chain  stores;  about  75‘fo  of  the  bulk  is  sold  to  chain  stores 

and  super  markets . " 

"Specifically,  the  functions  performed  by  the  decedent  for  the 
Central  Sales  Agency  were:  (1)  receiving  and  grading; 

(2)  processing  and  packing;  (3)  shipping;  (4)  maintenance. 

"The  Central  Sales  Agency,  for  more  than,  twelve  years  has  made 
payments  of  taxes  and  collected  contributions  from  employees  in 
accordance  with  the  provisions  of  the  Social  Security  Act.  It 
has  acted  voluntarily  to  protect  its  employees,  convinced  that 
their  work  falls  within  the  coverage  of  the  Act,  The  instant 
case  is  net  brought  at  the  behest  of  the  cooperative  but  is 
necessitated  by  the  interpretation  placed  upon  social  security 
coverage  by  the  Administration. 

"The  specific  question  for  decision  is  whether  plaintiff's 
deceased  husband  was  an  employee  of  an  organization  included 
within  the  terms  of  the  Social  Security  Act. 
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"The  portinont  part  of  the  Social  Security  Act  whoso  coverage 
is  in  dispute  defines  agricultural  labor  as  follows:  'The 
term  "agricultural  labor"  includes  all  services  performed  * * 

* (4)  in  handling,  planting,  drying,  packing,  packaging,  proc- 
essing, ffcozlhg,  grading,  storing y or  delivering  to  storage 
or  to  oarket  or  to  a carrier  for  transportation  to  market,  any 
agricultural  or  horticultural  commodity;  but  only  as  such 
service  is;  performed  as  an  incident  to  ordinary  farming-  one  ra- 
tions or,  in  the  case  of  frirlts  and  vegetables,,  as  an  incident 
to  the  preparation  of  such  fruits  or  vegetables  for  market. 

The  provisi ons  of  this  paragraph  shall  not  bo  'deemed  to  be 

applicable  with  respect  to  sorvdeo  performed  in  connection 
with  commercial  canning  or  commercial  freezing  or  in  connection 

with  any  agricultural  or  horticultural  commodity  after  its  de - 
livery  to  a terminal  market  for  distribution  for  consumption,' 

U.S.C.A*  § 409(1). 

"Did  the  decedent,  whose  work  in  the  packing  house  in  San  Jose 
consisted  of  receiving,  grading,  processing  and  packing  dried 
fruit  for  purposes  of  preparing  it  for  sale  to  chain  stores, 
coeporativos,  and  super  markets,  and  doing  maintenance  work, 
constitute  agricultural  labor  within  the  above  definition  of 
the  Social  Security  Act? 

"From  the  undisputed  statement  of  facts,  it  is  clear  decedent 
worked  for  a terminal  market  for  distrj but ion  for  consumption 

after  the  dried  fruit  had  reached  the  grocer's  or  terminal 

market. 

"In  construing  legislation,  such  as  the  Social  Security  Act, 
it  is  axiomatic  that  the  Court  should  bo  liberal  in  its 
interpretation.  Grace  v.  Magruder,  80  U.S,  App.  53^  1^8  F. 

2d  679;  Latimer  v.  U.  S.,  D.  C.,  52  F.  Supp.  228;  Berger  v. 
Social  Security  Board,  D.  C.,  66  F.  Supp,  619.  Furthermore, 
this  Court  is  free  to  make  its  own  determination  of  the  scope 
of  the  Statute.  Social  Security  Board  v.  Nierotko,  32?  U.S. 
358,  66  S.  Ct.  637,  90  L.  Ed.  718,  162  A.L.R.  1445. 

"The  task  of  anc.lyzing  and  construing  the  sections  of  the 
Social  Security  Act,  whose  meaning  gives  rise  to  the  present 
controversy,  has  been  simplified  by  two  recent  rulings  by  the 
Court  of  Appeals  for  the  Ninth  Circuit.  In  cases  which  closely 
parallel  the  instant  suit,  the  Appellate  Court  has  held  that 
work  performed  in  employment  identical  with  that  of  decedent 
in  a processing  and  packaging  plant  is  ’covered'  employment 
within  the  meaning  of  the  Social  Security  Act.  This  is  the 
holding, in  Miller  v.  Burger,  I6I  F.  2d  992,  and  Mi3J.er  v. 
Bettencourt,  I6I  F.  2d  995.  In  the  Bettencourt  case  the 
Court  hold  that  the  plant  in  which  Bettencourt  worked  was  . 
a 'terminal  market'  for  the  farmer  producers  who  sold  and 
delivered  their  dried  fruit  to  that  concern.  As  the  Court 
stated,  161  F.  2d  at  page  994:  'Facts  make  abundantly  clear 
that  it  was  only  after  tte  f aimer  producer  sold  and  delivered 
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the  f3ruit  to  Rosenhorg  Bros.,  that  Burger's  services  * * * 
were  perforood  for  that  coEiriorciai.  concern.  In  this  state  of 
the  record  wo  regard  his  services  as  Being  performed  after 
all  "agricultural  labor"  in  connection  with  such  dried  fruit 
had  ceased*.  Accordingly,  the  Court  found  that  the  plaintiff 
was  entitled  to  coverage  under  the  Social  Security  Act,  affirm- 
ing Judge  Mathes  and  referring  to  his  opinion  in  Burger  v. 

Social  Security  Board,  supra. 

"The  only  basis  urged  for  distinguishing  the  case  at  bar  from 
the  Burger  and  Bettencourt  cases  is  the  cooperative  status  of 
the  Central  Sales  Agency  for  whom  plaintiff's  deceased  husband 
worked.  This  distinction  is  not  sound.  In  North  Whittier 
Heights  Citrus  Association  v.  National  Labor  Relations  Board, 

109  F,  2d  76,  the  Court  of  Appeals  for  the  Ninth  Circuit  held 
that  a cooperative  similar  to  that  for  which  decedent  worked 
was  not  one  engaged  in  agriculture  to  such  an  extent  that  its 
employees  would  bo  considered  'agricultural  laborers ' within 
the  exemptions  of  the  National  Labor  Relations  Act,  29  U.S.C.A. 

§ 151  ot  seq..  The  reasoning  in  the  North-  Whittier  case  applies 
with  equal  force  herein. 

"The  Social  Security  Act  makes  no  distinction  between  coopera- 
tives and  other  forms  of  corporations  in  defining  its  coverage,' 
While  defendant  has  explored  the  possibility  of  making  out  a 
technical  case  in  favor  of  its  position,  viz.  that  employees 
of  the  Central  Sales  Agency  are  Indirectly  employees  of  the 
individual  farmer  members  who  belong  to  the  local  cooperatives, 
this  Court  is  not  prepared  to  base 'its  decision  on  strained 
legal  niceties.  Even  on  the  distinguishing  features  which 
defendant  seeks  to  emphasize  between  the  Central  Sales  Agency 
and  a profit  corporation,  there  is  authority  for  holding  that 
the  attributes  of  the  two  types  of  corporations  are  similar 
for  many  legal  purposes.  Including  coverage  under  social 
security  legislation.  See  California  Employment  Commission  v. 

Butte  County  Rice  Growers  Association,  25  Cal.  2d  624,  154  P, 

2d  892. 

"The  basic  reason  for  excluding  agricultural  laborers  from 

coverage  of  the  Act  is  to  bo  found  in  the  solicitude  of 

Congress  for  the  small  farmer  who  Is  ill-equipped  to  main- 

tain complex  records  on  laborers  who  are  hired  on  a strictly 
seasonal  ba-sis.  Obviously  the  Central  Sales  Agency,  which 
employs  as  many  as  I500  workers  and  has.  a complete  accounting 
staff  is  not  in  the  category  of  the  individual  farmer  who 
requires  freedom  from  bookkeeping  responsibilities."  (Under- 
scoring added.) 

From  the  foregoing  quotations,  it  is  clear  that  the  principal  contention 
of  the  Social  Security  Administration  was  that  the  California  Prune  and 
Apricot  Growers  ' Association  was  not  a terminal  market  within  the  moaning 
of  the  Social  Security  Act,  As  pointed  out  in  the  opinion,  in  previous 
holdings  by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  it  had 
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■boon  hold  that  cnployoos  of  none  cope  rat  ivo  corporations  that  woro  engaged 
in  activities  like  those  performed  "by  the  fomor  husband  of  the  plaintiff 
voro  not  engaged  in  agricultural  labor,  and  that  such  noncooperativc 
corporations  were  tominal  markets.  In  view  of  the  fact  that  "About  hO^o 
of  the  carton  pack  is  sold  to  chain  stores;  about  75^  of  the  bulk  is  sold 
to  chain  stores  and  super  markets,"  it  would  appear  that  if.  the  California 
Prune  and  Apricot- Growers  Association  was  not  a teminal  market,  there 
would  be  no  terminal  maiioet  between  the  farm  and  the  retail  stores  in 
which  the  dried  fruit  was  sold  at  retail,  ’ 

A point  that  was  not  stressed  in  the  opinion  is  the  fact  that  the 
California  Prune  end  Apricot  Growers  Association  is  a marketing  associar 
tion  consisting  of  26  local  nonprof it  corporations.  In  other  words,  the 
fruit  in  question  was  first  received  by  the  28  local  nonprofit  corpora- 
tions, and  then  was  passed  on  to  the  Central  Sales  Agency,  However,  it 
is  not  believed  this  fact  is  of  controlling  importance.  In  other  words, 
if  the  California  Prune  and  Apricot  Growers  Association  had  received  the 
fruit  direct  from  the  farmc-rs  who  grew  it  and  had  then  performed  the 
saiae  identical  functions  that  were  performed  by  it  when  the  fruit  was 
received  from  the  23  local  corporations,  it  is  believed  the  result  would 
have  boon  identical.  Apparently,  the  Court  was  of  this  opinion  because 
it  laid  no  stress  upon  the  fact  that  the  fruit  was  received  by  the  Central 
Sales  Agency  from  local  corporations. 

Whether  title  has  passed  from  the  farmer  does  not  seen  of  controlling 
inportancG  in  determining  if  a market  is  a terminal  market. 

If  an  employer,  whether  a cooperative  corporation  or  otherwise,  is  in 
fact  a teminal  market,  then  the  fact  that  it  has  some  employees  who  are 
engaged  in  labor  that  would  be ■ classified  as  agricultural  labor,  if  the 
employer  was  not  a teminal  market  prevents  such  labor  from  being 
classified  as  agricultural  labor.  This  would  seen  to  follow  from  the 
last  sentence  in  the  paragraph  of  the  statute  under  consideration.  This 
last  sentence  appears  tc  control  everything  that  precedes  it.  The  sentence 
reads  as  follov^s: 

"The  provisions  of  this  paragraph  shall  jigt.  be  deemed  to  bo 
applicable  with  respect  to  bqittIcq  perfomed  in  connection 
with  commercial  canning  or  commercial  freezing  or  in  connncc- 
tion  with  any  agricultural  or  horticultural  commodity  after 
its  delivery  to  a teminal  market  for  distribution  for 
consumption." 

In  the  case  of  United  States  v.  Colfax  Grain  Growers,  Inc..  157  2d  633 ^ 
Summary  No.  32,  p.  18,  "The  question  presented  by  this  appeal  is  whether 
a famxirs  * coonorat ivo  association  is  roQulrod  to  x>ey  social  security 
taxes  on  its  employees  who  uerfom  services  in  connection  with  the  ware  - 

housing,  handlj.np: . .grading  and  storage  of  apiricultural  commodities 
produced  b.v  both  members  and  non-members  of  the  cooperative  whon  more 
than  half  the  soi’viccs  rendered  arc  perfomed  on  products  of  members  of 

the  cooperative  association."  (Underscoring  added.)  It  was  held  that 
the  employees  of  the  cooperative  association  wore  engaged  in  the  perfor- 
iiiancc  of  agricultural  labor,  and  hence  that  no  Social  Security  taxes  were 
required  to  bo  paid  on  account  of  their  labor.  The  point  apparently  was 
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not  raised  whether  the  cooperative  association  was  a ternlnal  market,  and 
it  is  douhtod  if  in.  fact  it  was  a terminal  market. 


wo  SIGBT  TO  MEMBERSHIP 


In  the  ease  of  Gold  Khol)  Outdoor  Advertising  Co»  v.  Outdoor  Advertising 
Agg 'n  of  Toxao , Inc . , docidod  by  the  Court  of  Civil  Appeals  of  Texas, 

"225  S.Vf,  2d  , it  appeared  that  the  plaintiff  brought  a suit  against 
Outdoor  Advertising  Association  of  Texas,  Inc.,  to  conpel  that  associa- 
tion to  adnit  it  to  nenberGhip.  "Appollmt  alleged  that  it  had  not  all 
the  roguirononts  set  out  in  the  constitution  and  by- lavs  of  appellee  and 

was  entitled  to  be  admitted  to  membership  in  its  organization;  that 
appellant  ‘notified  appellee  of  its  desire  to  become  a member  thereof 
and  requested  appellee  to  forward  to  appellant  application  forms  required 
to  bo  completed  by  appellant  as  a condition  to  becoming  an  active  member 
of  the  appellee.'  Pursuant  to  such  request,  and  on  or  about  the  9th  day 
of  January  19^2,  appellant  received  two  application  forms.  Appellant 
was  unable  to  complete  and  file  the  application  for  the  reason  that  it 
could  not  secure  the  signatures  of  two  active  members  of  appellee  en- 

dorsing its  application  as  required  by  the  application  blank.  No  such 
requirement  of  endorsement  is  contained  in  the  constitution  and  by-laws 
of  appellee."  (Underscoring  added.) 

As  shovm  by  the  foregoing  quotation,  it  was  the  position  of  the  plaintiff 
that  it  qualified  under  the  constitution  and  bylaws  of  the  defendant  for 
membership  therein.  It  contended  that  inasmuch  as  the  constitution  and 
bylawG  of  the  defendant  did  not  require  that  two  monbors  of  the  defendant 
endorse  the  application  of  on  applicant  for  nenborship,  it  was  unnocesoary 
for  it  to  obtain  such  endorsements. 

In  holding  that  the  Trial  Court  was  correct  in  refusing  to  require  the 
defendant  corporation  to  admit  the  plaintiff  to  membership,  the  Appellate 
Court  said  in  part; 

"Api:;ellco  had  the  right  to  accept  appellant  to  membership  in 
its  organization,  cr  to  refuse  to  accept  it  as  a member.  Most, 
if  not  all,  of  the  authorities  cited  by  appellee  have  to  do 
with  the  legal  rights  and  liabilities  of  members  of  an  organi- 
zation, and  it  is  quite  generally  held  by  the  courts  in  the 
various  states  that  a member  of  an  organization  has  recourse 
to  the  courts  when  the  organization  invades  his  rights.  A 
different  rule  applies  to  a nonmombor.  In  4 An.  Jur.,  462, 

Sec.  11,  it  is  said:  ’Membership  in  a voluntary  association 
is  a privilege  which  may  be  accorded  or  withhold  and  not  a 
right  which  can  be  gained  independently  and  then  enforced. 

The  courts  cannot  conpel  the  admission  of  an  individual  into 

such  an  association,  and  if  his  application  is  refused  he  is 
entirely  without  legal  remedy,  no  matter  how  arbitrary  or 

unjust  nay  be  his  exclusion. ' 

"And  this  is  true  whether  the  association  is  incorporated  or 
unincorporated.  Chaiman  v.  Aiaerican  Legion,  244  Ala.  553 ^ 

14  So.  2d  225,  147  A.L.R.  585*  'As  a general  rule,  admission 
to  nenborship  in  a voluntary  association  is  a natter  within 
the  complete  and  exclusive  jurisdiction  of  the  association.' 

7 C.J.S.,  Associations  S 23,  page  56."  (Underscoring  added.) 


It  is  TDclicvqd  the  foregoing  principles  are  in  general  applicahlo  to 
cooperative  associations,  whether  incorporated  or  unincorporated,  and 
in  the  absence  of  a statute  requiring  a cooperative  association  to  ad- 
nit  persons  to  rienborship  upon  their  neeting  certain  conditions,  it  is 
boliovod  that  fundanentally  and  generally  speaking  no  person  nay  conpel 
a cooperative  association  to  adnit  hin  to  nenbership.  See,  in  this  con- 
nection, "Legal  Phases  of  Cooperative  Associations,"  page  65.  For  a 
case  that  suggests  that  under  certain  conditions  a cooperative  associa- 
tion night  possibly  be  conpolled  to  adnit  persons  to  nenbership,  see 
Associated  Press,  et  al«.  v.  United  States.  89  L.  Ed,  1512,  Surmary 
No,  27,  p.  3. 
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reorgatuzing-  imdee  cooperative  ST/'.TUTE 


In  tho  case  of  Hill,  ot  al, . v.  Partridge  Coo-perative  Equity  Exchange . 
ot  al. . docidod  ty  the  Suprono  Coiirt  of  Kansas,  214  P,  2d  316,  tho 
q.uo3tion  for  decision  vas  vhethor  n3.nority  stockholders  of  a corporation 
could  he  conpcllod  to  take  loss  than  tho  hook  value  of  their  stock  when 
tho  corporation  was  reorganized  under  th6  Cooperative  Marketing  Act  of 
Kansas,  in  pursuance  of  a specific  provision  in  the  statute  of  that 
State  providing  that  corporations  heretofore  organized  my  adopt  and 
cone  under  tho  provisions  of  the  Cooperative  Marketing  Act. 

It  appeared  that  in  1915  the  Partridge  Cooperative  Equity  Exchange  was 
incorporated  as  a corporation,  organized  for  profit,  and  that  it  had  an 
authorized  capital  stock  of  $20,000,  divided  into  8OO  shares  of  a par 
value  of  $25  each.  At  the  tine  of  the  reorganization,  the  capital  stock 
was  owned  hy  approximtely  115  shareholders.  Five  percent  dividends  hod 
heen  paid  on  the  stock  for  several  years,  and  the  hock  value  of  each 
share  of  comon  stock  was  nore  than  $62.50  a share. 

The  Cooperative  Marketing  A.ct  of  Kansas  was  enacted  in  1921.  It  provided, 
in  General  Statutes  of  Kansas  of  1935 , Chap.  I7,  /art.  162I,  that  corpora- 
tions heretofore  organized  night  he  brought  under  the  provisions  of  that 
Act,  Tho  Article  in  question  roads  as  follows: 

’'Adoption  of  act  hy  existing  corporations . Any  corporation  or 
association  organized  under  previously  existing  statutes  nay 
hy  a two- thirds  veto  of  its  stockholders  or  nonhors  he  brought 
under  tho  provisions  of  this  act  hy  Uniting  its  nenhership  and 
adopting  tho  other  restrictions  as  provided  herein.  It  shall 
mice  out  in  duplicate  a statenont  signed  and  sworn  to  hy  its 
directors,  upon  foms  supplied  hy  the  secretary  of  state,  to  the 
effect  that  the  corporation  or  association  has  hy  a two- thirds 
vote  of  its  stockholders  or  nenhers  decided  to  accept  the  heno- 
fits  and  he  hound  hy  tho  provisions  of  this  act.  Articles  of 
incorporation  shall  he  filed  as  required  in  section  8 (I7-I608), 
except  that  they  shall  ho  signed  hy  the  nenhers  of  tho  hoard  of 
directors.  Tho  filing  fee  shall  he  tho  sane  as  for  filing  an 
anendnent  to  articles  of  incorporation.  [L.  1921,  ch.  l48,  §21; 

May  25;  R.  S.  1923,  §17-1621,]" 

The  Partridge  Cooperative  Equity  Exchange  had  confomod  to  the  statutory 
requirenents  stated  above,  and  anended  articles  of  incorporation  were 
filed  on  March  1,  1946,  thereby  converting  the  corporation  into  a coop- 
erative within  the  neaning  of  the  Cooperative  Marketing  Act. 

The  plan  of  reorganization  adopted  hy  the  stockholders  of  the  corporation 
was  that  each  shareholder  in  the  old  corporation  who  was  eligible  to  ho 
a shareholder  in  the  cooperative  association  would  receive  one  share  of 
comon  stock  of  a par  value  of  $25,  and  in  addition  $3.75  in  certificates 
of  indehtedness . For  all  additional  comon  stock  held  hy  a shareholder 
in  tho  old  corporation  who  was  eligible  to  he  a stockholder  in  the  coop- 
erative, ho  would  also  he  entitled  to  receive  certificates  of  indehtedness 
of  a face  value  of  $28.75  each.  If  a neaher  of  the  old  corporation  was 
not  "a  bona  fide  producer  of  eigricultural  products  handled  hy  the 


association,''  he  was  entitled  to  receive  a certificate  of  indehtedness  ..  - 
for  $28.75  for  each  share  of  comon  stock  owned  hy  him. 

Minority  stockholders  of  the  old  corporation  filed  a suit  to  prevent  the 
reorganization  plan  fron  going  into  effect.  Their  principal  contention 
was  that  they,  wore  not  receiving  adequate  conponsation  for  their  equities 
in  the  old  corporation.  The  Trial  Court  found  that  the  hook  value  of 
each  share  of  stock  in  the  old  corporation  was  $63.80.  "It  finally  con- 
cluded that  the  defendants  should  ho  enjoined  from  re-issuing  the  stock 
of  its  shareholders  upon  the  basis  proposed  unless  the  corporation  agreed 
to  fix  the  value  thereof  at  the  amount  above  stated.*'  (Underscoring 
added.)  The  defendants  then  appealed  the  case  to  the  Supremo  C curt  of 
Kansas,  which  affirmed  the  Judgment  of  the  Trial  Court.  In  affiming 
the  Judgment  of  the  Trial  Court,  the  Supreme  Court  of  Kansas  pointed  out 
that  the  corporation  was  originally  "organized  as  one  for  profit." 

Attention  is  called  to  the  fact  that  the  Trial  Court  found,  and  the 
Supreme  Court  of  Kansas  accepted  the  finding,  that  the  pioncral  plan  of 
reorganizing  the  old  corporation  was  not  in  and  of  itself  an  inequitahlo 

method  of  converting  the  old  corporation  into  a cooperative  one . Appar- 
ently, the  effect  of  the  decision  was  to  require  the  issuance  to  the 
minority  stockholders  of  securities  at  least  equal  to  the  hook  value  of 
the  stock  which  they  hold  in  the  old  corporation.  The  case  should  ho 
regarded  as  one  that  upholds  the  right  of  a corporation  previously  or- 
ganized to  bring  itself  under  the  provisions  of  the  Cooperative  Market- 
ing Act  of  Ifensas.  In  this  connection, the  Supremo  Court  of  Kansas  said: 

"There  is  no  doubt  that  under  the  statutes  to  which  reference  ’ 

has  boon  made  that  unon  a favorable  two- thirds  vote  of  its 

stockholders  the  original  corporation  had  powor  to  cone  under 

the  cooperative  marketing  act,  but  that  cannot  be  construed  as  . 

a grant  of  power  to  the  majority  to  do  as  they  pleased  with 

the  nronorty  and  nronorty  rights  of  the  minority."  (Underscoring 

added.) 

Tho  Cooperative  Marketing  Act  of  Kansas  did  not  provide  how  the  minority 
stockholders  of  a corporation  that  was  being  reorganized  should  be  treated 
''In  this  connection  we  note  also  that  under  G.S.  1935 ^ I7-I621,  which 
authorizes  tho  changeover  of  a cooperative  society  to  a cooperative 
marketing  corporation,  no  express  provisions  are  made  pertaining  to  dis- 
senting stockholders,  but  that  under  17-1628,  it  is  provided  that  tho 
provisions  of  tho  general  corporation  laws  shall  apply  except  where  such 
previsions  are  in  conflict  with  or  inconsistent  with  tho  provisions  of 
tho  cooperative  marketing  act.  Not  because  it  is  controlling,  but  merely 
for  tho  analogy  to  be  draim,  we  direct  attention  to  tho  provisions  of  the 
general  corporation  laws  dealing  with  consolidation  and  merger  of  cor- 
porations, G.S,  19^7  Supp.  Ch.  17,  Art.  37,  and  especially  to  17-3707 
making  provision  for  dotemining  tho  value  of  tho  shares  of  a dissenting 
stockholder  who  refuses  to  convert  his  stock,  and  for  Judgment  for  tho 
onount  fixed,  as  provided  in  that  section.  To  say  tho  least,  it  is  a 
legislative  declaration  that  tho  majority  stockholders  of  a corporation 
nay  not  with  impunity  do  as  they  will  with  tho  rights  of  the  minority 
and  that  the  minority  is  without  remedy." 
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The  provicion'in  the  Cooperative  Marketing  Act  of  Ifennas  quoted  ahovo 
providing  how  a corporation  previously  organized  my  hririg  itseijf- under 
the  Cooperative  Marketing  Act  of  Kansas  is  a provision  that  is  corxion 
to  the  Cooperative  Marketing  Acts  of  iiany  of  the  States,  In  the  case 
of  Maclaren.  as  Eeceiver  of  Goodhue  Coiinty  Co-onerative  Connanv  v,  Wold^ 
168  Minn.  23^,  210  N.W.  29,  55  A.L.E.  321,  172  Minn.  33^,  215  N.W.  428, 
douht  was  eicprossed  hy  the  Suprene  Court  of  Minnesota  as  to  the  consti- 
tutionality of  a conparable  provision  in  the  Cooperative  tferketing  Act 
of  Minnesota, 

In  a Worth  Dakota  case,  Mohall  Famers ' Elevator  Company  v.  Hall,  44  W.D 
430,  176  W.W,  131,  133,  involving  the  general  issue  now  under  discussion 
the  Secretary  of  State  refused  to  accept  an  anendnent  to  the  articles 
of  incorporation  of  a corporation  that  was  intended  to  bring  the  corpora 
tion  in  question  under  the  Cooperative  Marketing  Act  of  North  Dakota.  A 
suit  was  therefore  brought  against  the  Secretary  of  State  to  coupel  hin 
to  accept  the  anended  articles  of  incorporation,  and  the  Suprene  Court 
of  North  Dakota  held  "that  the  secretary  of  state  cannot  be  heard  to 
assort  in  this  proceeding  that  tlio  rights  of  nonconsenting  stockholders 
have  been  or  my  be  violated." 

It  is  believed  that  the  Kansas  caso  discussed  above  is  the  first  case 
that  squarely  upholds  the  statutory  provision  providing  tho  nachinory 
for  converting  a corporation  previously  organized  into  one  that  is  sub- 
ject to  tho  Cooperative  Marketing  Act  of  a particular  State,  Of  course, 
thoro  is  little  likelihood  of  any  question  arising  if  all  tho  nonbors  or 
stockholders  of  a corporation  agree  to  the  reorganization,  and  tho 
Kansas  caso  in  effect  sinply  holds  that  ninority  stockholders  nust  bo 
dealt  with  fairly. 

Attention  is  called  to  tho  fact  that  in  a cooperative  association  that 
is  required  to  allocate  on  a patronage  basis  all  reserves  accunulatcd 
fron  year  to  year,  this  operates  normlly  to  prevent  tho  book  value  of 
tho  stock  fron  having  a value  in  excess  of  its  par  value. 

For  a general  discussion  on  the  reorganization  of  associations,  see 
page  79  of  '‘Legal  Phases  of  Cooperative  Associations," 
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ARTICLES  FOR  "ROlPROFIT"  CORPORATION  REFUSED  BY  SECRETARY  OF  STATE 


In  the  case  of  State  v.  Sveeney . decided  hy  the  Supreme  Court  of  Ohio, 

91  N.E,'2d  13,  the  question  for  decision  was  whether  the  Secretary  of 
State  acted  right  in.  refusing  to  accept  and.  record  articles  of  incor- 
poration that  had  "been  prepared  for  a proposed  nonprofit  corporation. 

As  Indicated,  the  Secretary  of  State  refused  to  record  such  articles  of 
incorporation,  and  the .would-he  incorporators  of  the  corporation  hrought 
an  original  action  in  the  Supreme  Court  of  Ohio  to  obtain  a writ  of 
mandamus  to  require  the  Secretary  of  State  to  record  the  articles  of  in- 
corporation. The  statute  of  Ohio  under  which,  it  was  attempted  to  form 
the  corporation  reads  as' follows  1 

"A  corporation  not -f of  profit 'may  be  formed  hereunder  for  any 
pw.pose  or  purposes  not  involving  pecuniary  gain 'or  profit 
for  whieh ■ natural • -persons  may  lawfully  associate  themselves, 
provided  -that  where  the  General. Code  makes  special  provision 
for-  the  filing  of  articles  of  incorporation, -of  designated 
classes,  of  corporations  not  for  profit,  such  corporation  shall 
; ..  be  formed  under  such  provisions  and  not  hereunder.^' 

The  following  quotation  from  the  opinion  shows  the  purposes  for  which  the 
corporation  was  organized  and  the  reasons  why  the  Court  held  that  the 
proposed  corporation  could  not-  b©  organised  as  a nonprofit  corporationj 

* - • . *' 

"A  study  of  the  previously  quoted  purpose  clause  reveals  that 
this  corporation  will  be,  authorized  'to  -attain  said  purposes 
by  acquiring  the  assets,  liabilities  and  good  will  of  the 
Greenhllls  ,gom©  ■ Owners  * Corporation  * [a  corporation  for 
profit  ]|.;  by  purchasing  all  or  any  part  of  the  property  known 
as  the  "Greenhllls  Greenbelt."  comaimlty  * * *|  by  conveying, 
leasing,  developing  or  operating  such  property  as  the  rfore- 
said  purposes,  the.  civic  Interest  of-' the- Greenhllls  comaunlty, 
and  principles  of  good  land  and  village  planning  demand;  by 
devoting  any  funds  remaining'  after ' payment  of  the  costs 
expended  toward  and  in  furtherance  of  -the  aforesaid  purchase 
.1  , and  development  to  a public  charitable  trust  to  be  known  as 
the  Greenhllls  .Civic  .Trust,  for  the  benefit  of  the  civic 
adyancement  and  development  of  the  general  community  in  and , 
about  Greenhllls,  and  the  general  social  welfare  of  the 
citizens  -thereof  | and  by  doing  any  or  ' 'all' other  things  in 
furtherance  of  said  purpose  to  the  san»  -extent  .as  -natural 
persons  might  or  could  do.*  Thus,  the  proposed  nonprofit 
corporation  will, have  authority  to  acquire -the  assets  and 
liabilities’  of  an  existing  corporation  for  profit  to-  pur- 
chase. realty,  to  convey  realty,  to  lea.se , realty,  .to  develop 
realty,  to’ opera-te  realty;  to  devote  surplus-funds. -to  a trust 
■ - for  the  benefit,  of  th©  citizens  and  the,  development  of  the 
community,  and  to  do  all  things  a natural  person  might  or 
. , could  do  In  furtherance  of  the  objectives.-  ■ 


"Is  this  hroad  authority  consistent  with  the  concept  of  a 
corporation  not  dealing  in' real  estate  and  not  for  profit? 

To  so  hold  would  require  a disregard  of  the  foregoing  plain 
language . However,  the  relators  point  to  the  additional 
provision  that  each  member  of  the  corporation  agrees  not  to  ' 

accept  pecuniary  gain  or  profit  from  any  corporate  surplus. 

One  difficulty  with  this  contention  is  the  clear  purpose  to 

• confer  both  direct  and  indirect  benefits  to  members  of  the 

corporation  irrespective  of  the  realization  of  a surplus , 

That  these  benefits  include  pecuniary  gain  or  profit  is 
doEionstrated  hy  the  expressed  purpose  to.  secure  the  benefits 

of  hoiao  ownership  to  persons  of  ’modest  financial  status. ' 

(linlics  supplied.)  Obviously  it  is  a most  commendable  ob- 
jective to  encourage  and  assist  the  purchase  of  homes  by 
those  who  otherwise  could  not  afford  such  an  acquisition. 

But  just  as  obviously  this  fact  does  not  warrant  a disregard 
of  the  statutory  provision  enacted  by  the  General  Assembly. 

As  was  said  in  the  opinion  in  the  case  of  State  ex  rel.  Trey, 

Pros.  Atty.,  v.  Lumbermen's  Clinic,  186  V/ash.  38^^  58  P.  2d 
812,  816:  'Profit  does  not  necessarily  mean  a direct  return 
by  way  of  dividends,  interest,  capital  account,  or  salaries. 

A saving  of  expense  which  would  otherwise  necessarily  be 
incurred  is  also  a profit  to  the  person  benefited.  If  re- 
spondent renders  to  its  incorporators  or  members,  or  to 
businesses  in  which  they  are  interested  and  in  whoso  profits 
they  share,  a service  at  a cost  lower  than  that  which  would 
otherwise  be  paid  for  such  .service,  then  respondent's 
operations  result  in  a profit  to  its  members.' 

"But  in  the  instant  case  even  any  surplus  placed  in  the  trust 
fund  may  be  used  for  the  'development  of  the  general  commimity' 
in  which  the  relators  live." 

From  the  foregoing  quotation,  it  is  apparent  that  the  Court  proceeded 
upon  the  theory  that  the  indirect  benefits  which  the  organizers  of  the 
corporation  might  derive  therefrom  prevented  the  corporation  from  being 
a nonprofit  corporation.  Apparently  this  conclusion  was  based  wholly 
upon  the  fact  that  the  organizers  of  the  corporation  might  receive 
indirect  peculiar  benefits  from  its  formation. 

There  was  a comprehensive  and  convincing  dissent. ' In  the  dissenting 
opinion  reference  was  made  to  the  case  of  Snyder  v.  Chamber  of  Commerce, 
53  Ohio  St.  1,  4l  N.E.  33 ^ in  which  opinion  the  Court  said: 

" 'Coirporations  for  profit,  within  the  moaning  of  the  statute , 

arc  those  which  are  formed  for  the  prosecution  of  business 
enterprises  with  a view  to  realizing  gains,  to  bo  distributed 

as  dividends  amonp:  the  shareholders  in  proportion  to  tholr 
contributions  to  the  capital  stock.'"  (Underscoring  added.) 

It  is  believed  that  tho  principle  stated  in  the  foregoing  quotation  rep- 
resents the  general  rule . It  is  submitted  that  the  majority  opinion  is 
directly  at  variance  with  the  decision  of  tho  Supremo  Court  of  the  United 


States  in  the  case  of  United  States-  v.  Pacific  Coast  Wholesalers  Associa- 
tion. 9k  L.  Ed.  330,  Summary  No.  k^,  page  1. 
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\mAT  IS  A MUTUAL  n'TSUPAWCE  /^SOCIATION? 


The  vniito  Liver  Burial  Association,  an  unincorporated  burial  insurance 
association,  paid  income  and  capita],  stock  taxes  under  protest,  and  then 
brought  suit  to  recover  the  same.  In  White  Liver  Burial  Association,  et 
al. , V,  Thompson , 8l  F.  Supp,  18,  the  Court  said: 

"Plaintiff,  White  Liver  Burial  Association,  is  entitled  to 
Jud^gment  for  Income  Tax  and  Capital  Stock  Tax,  penalties  and 
interest  erroneously  collected  in  the  sum  of  $13;357*97^  plus 
interest  thereon  at  6^  per  annum  from  February  3>  19^7*" 

The  case  was  then  appealed  by  the  defendant  and  the  judgment  of  the 
District  Court  was  affirmed  in  Thompson  v.  V/hite  Liver  Burial  Associatiqi, 
et  al. . 178  F.  2d  95^ • On  appeal,  the  claim  for  capital  stock  tax,  pen- 
alty, and  interest  was  abandoned. 

The  claim  for  income  texos  against  the  burial  association  was  based  on 
the  theory  that  the  association  was  an  insiusance  company  other  than  a 
life  or  mutual  insurance  company,  and  hence  was  liable  for  income  taioes 
under  2.6  U.S.C.  204.  On  appeal,  the  Court  said; 

".  . .no  contention  is  made  that  the  taxpayer  is  liable  for 
income  tax  if,  as  the  trial  court  hold,  the  taxpayer  is  a 
mutual  insurance  compan;^'  other  than  life  or  marine," 

In  other  words,  it  was  apparently  admitted  that  if  the  burial  association 
was  a mutual  insurance  company  other  than  a life  or  marine  insurance 
companj",  no  income  taxes  wore  duo. 

In  showing  that  the  burial  association  was  a mutual  association,  the 
Court  said  in  pont: 

"The  argument  is  that  taxpayer  is  not  a mutual  company,  because 
an  essential  charo.cteristic  of  a mutual  insui’ance  company  is 
that  it  provide  for  the  return  to  its  policyholders  of  the 
excess  in  the  premiimis  charged  over  the  cost  of  insurance. 

Penn  Mutual  Co.  v.  Lodcror,  252  U.S.  523,  533,  4o  S.  Ct.  397, 

64  L.  Ed.  698;  Americgm  Ins.  Co.  of  Texas  v,  Thomas,  5 Cir., 
l46  F.  2d  434,  436.  Appellant  contends  that  no  distribution 
of  surplus  can  be  made  by  the  taxpayer  to  its  members  until 
dissolution  or  liquidation,  and  that  provision  for  the  return 
of  accumulated  premiums  upon  dissolution  or  liquidation  does 
not  suffice  to  qualify  taxpayer  as  a mutual. 

********  / . 


"The  bylaws  of  the  taxpayer  place  the  control  of  its  operations 
and  of  the  funds  held  by  it  completely  within  the  power  of  its 
memoers,  to  be  exercised  at  any  annual  meeting,  at  which  every 
member  has  a vote  and  at  which  the  majority  rules.  Nothin/?  in 
the  law  governing  the  ta:-:payer  prohibits  the  return  to  its 
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momborc  of  the- excess  of  promiuios  over  tho  cost  of  insuranco 

if  and  vhon  the  members  authorize  return  at  any  annual  mooting. 

(Underscoring  added.) 


******* 

"It  is  not  necessary  to  mutuality  that  periodic  returns  from 

premiums  collected  be  made  to  the  memters  of  an  association. 

It  is  enoup;h  that  the  power  exists  when  a surplus  of  premium 

receipts  over  cost  of  Insurance  in  fact  exists;  and  the  deter- 
mination of  the  existence  of  the  appropriate  surplus  is  largely 
within  the  discretion  of  those  charged  with  the  managoc^nt  of 
the  association.  Order  of  Bailway  Employees  v.  Commissioner, 

2 T.C,  607,  613-615.  In  the  Eailway  Empleyeos  case  the  Tax 
Court  pronounced  xmsound  the  contention  made  hy  the  appellant 
here  that  taxpayer  may  not  ho  taxed  as  a mutual  because  members 
who  allow  their  memberships  to  lapse  may  never  receive  a return 

of  any  part  of  the  premiums  paid  hy  them."  (Underscoring  added.) 

Attention  is  called  to  the  fact  that  the  Court  specifically  hold  that  tho 
fact  that  the  organization  papers  of  the  insurance  association  did  not 
provide  for  the  return  to  policyholders  "of  the  excess  of  premiums  over 
tho  cost  of  insurance"  did  not  in  and  of  itself  prevent  tho  association 
from  heing  a mutual  one,  as  tho  members  had  authority  "at  any  annual 
mooting"  to  direct  that  such  excess  amounts  be  refunded  at  any  time, 

Tho  fact  that  members  of  a mutual  association  who  allow  their  momberships 
to  lapse  may  not  receive  any  part  of  tho  premiums  paid  by  them  \ras  again 
hold  not  to  adversely  affect  the  character  of  a mutual  association. 

Wo  reason  is  apparent  why  the  principles  followed  by  tho  Court  in  holding 
that  the  burial  association  was  a mutual  insurance  association  would  not 
be  applicable  in  any  instance  in  which  the  question  arose  of  whether  a 
given  association  of  any  typo  was  in  fact  a mutual  association.  Of  course, 
if  an  applicable  statute  defined  specifically  what  was  meant  by  the  term 
"mutual  association,"  tho  statutory  definition  would  govern. 

Paragraph  11  of  section  101,  26  U.S.C.,  provides  for  the  exemption  from 
tho  payment  of  Fedoral  income  taxes  of  "Mutual  insuranco  companies  or 
associations  other  than  life  or  marine  (including  inter insurers  and 
reciprocal  underwriters)  if  the  gross  amount  received  during  the  taxable 
year  from  interest,  dividends,  rents,  and  premiums  (including  deposits 
and  assessments)  does  not  exceed  $75; 000." 

As  shown  by  tho  foregoing  quotation,  the  only  mutual  ins’nrance  companies 
that  are  exempt  under  tho  foregoing  language  are  those  that  do  not  receive 
in  excess  of  $75;000  "during  the  taxable  year  from  interest,  dividends, 
rents,  and  premiums  (including  deposits  and  assessments),"  and  mutual 
insuranco  companies  other  than  mutual,  life,  or  marine  insuranco  companies 
that  are  not  within  the  scope  of  the  exemption  quoted  above  are  liable  for 
income  taxes  in  accordance  with  tho  provisions  of  section  207  of  26  U.S.C. 
However,  as  shown  by  tho  case  discussed  above,  the  rules  for  deteimining 
the  amount  of  income  taxes  to  be  paid  by  a mutual  insurance  company  that 
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is  lialDlo-  t.heirefor  under  the  teras  of  section  207  of  26  U.S.C,  are  dif- 
ferent froia  the  rules  for  deteniining  the  liability  of  insurance  companies 
other  than  life  or  mutual  companies  for  income  taxes  under  the  provisions 
of  section  204  of  26  U.S.C, 
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RURAL  ELECTRIC  COOPERATIVE  BUYS  POWER  COMPANY 


The  White  Mountain  Power  Company  petitioned  the  Public  Service  Commission 
of  the  State  of  New  Hampshire  for  authority  to  issue  its  note  for  $200,000, 
payable  to  the  United  States  of  America. 

Now  Bbmpshiro  Electric  Cooperative,  Inc.,  and  the  White  Mountain  Power 
Company  requested  the  Public  Service  Commission  of  New  Hampshire  to  find 
that  a power  and  sorvic'p  contract,  to  be  entered  into  between  the  two 
companies,  was  reasonable. 

New  Hampshire  Electric  Cooperative,  Inc*,  requested  the  Public  Service 
Commission  of  Now  Hampshire  for  permission  to  construct  service  lines  to 
serve  properties  within  a thousand  feet  of  lines  of  the  White  Mountain 
Power  Company.  All  the  petitions  were  heard  ^Jointly  by  the  Public  Service 
Commission,  After  the  hearings  wore  concluded,  the  Commission  certified 
to  the  Supreme  Court  of  New  Hampshire  for  decision  the  following  question: 

" 'Does  Revised  Laws,  Chapter  273,  allow  the  New  Hampshire 
Electric  Cooperative,  Inc.,  a rural  electrification  associa- 
tion, to  own  all  of  the  securities  of  the  White  Mountain 
Power  Company,  an  electric  utility,  and  to  operate  that  com- 
pany, under  the  circumstances  disclosed  in  the  accompanying 
record?'"  (Petition  of  White  Mountain  Power  Company.  71  A*  ■ 

2d  496) 

The ’character  of  the  White  Mountain  Power  Company  and  the  proposed  rela- 
tionship between  that  company  and  Now  Hampshire  Electric  Cooperative, 

Inc.,  is  disclosed  by  the  following  quotation:  ' 

"White  Mountain  Power  Company  is  a public  utility  furnishing 
electricity  to  approximately  78OO  consumers  in  central  New 
Hampshire,  It  was  incorporated  as  a business  corporation  in 
1938*  Now  Hampshire  Electric  Cooperative,'  Inc.  was  incorpora- 
ted in  1939  under  the  provisions  of  Laws  of  1939^  c,  212, 
authorizing  agrioultiiral  cooperatives  'to  generate,  transmit, 
and  distribute  electric  energy  and  to  conduct  other  services 
in  connection  therewith.'  R.L,  c.  273^  §§52-56.  It  is 
presently  serving  approximately  5000  members  by  moans  of 
1600  miles  of  lines,  to  some  extent  surrounding  the  lines  of 
White  Mountain  Power  Company.  The  depreciated  value  of  its 
assets  is  $1,950,000,  and  it  is  indebted  to  the  Rural  Electri- 
fication Administration  in  the  approximate  simi'  of  $2,421,000, 
payment  of  $121,000  of  which  is  in  default.  Under  the  terms 
■ of  its  loan  contract,  the  Administration  has  control  of  the 
company's  operations  during  default. 

"The  petitions  before  the  Commission  arise  out*  of  an  under- 
taking on  the  part  of  the  Cooperative  to  acquire  from  their 
present  holder  for  a price  of  $1,350/000,  all  of  the  outstand- 
ing securities  of  the_ Power  Company,  which  consist  of  its 
capital  stock,  $40O,o66'  of  first  mortgage  bonds,  and  $200,000 
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cf  debenture  c.  Funds  vith  which  tc  mke  the  purchase  are  to 
bo  derived  fron  a loan  of  $2,712,000  granted  by  the  Eural 
, File ctrificat ion  Adninistration,  which  is  contingent  upon 

acquisition  of  the  securities  by  the  Cooperative.  The  securi- 
ties in  turn  are  to  be  hypothecated  as  security  for  the  loan. 

It  is  further  proposed  that  $200,000  of  the  advance  to  the 
Coopera.tive  shall  be  paid  to  the  Power  Conpany,  as  a contri- 
bution to  be  used  for  the  retirement  pro  tanto  of  short  tom 
indebtedness  of  the  latter.  The  balance  of  the  loan  to  the 
Cooperative  is  to  be  used  by  it  for  construction  of  extensions 
fron  the  Power  Conpany  system,  and  of  other  extensions  from 
'the  Cooperative's  own  system,  and  for  improvements  to  the 
'latter  system. 

‘ "In  conjunction  with  the  described  transaction,  the  Power 

Company  desires  to  borrow  $200,000  of  the  Rural  Electrifica- 
tion Administration  to  improve  its  existing  system,  and  to 
finance  certain  extensions  to  which  it  is  committed  which 
will  benefit  67  of  its  own  customers.  This  borrowing  is  to 
bo  evidenced  by  the  Company's  35  year  note  payable  to  United 
States  of  America,  bearing  interest  at  the  rate  of  two  per 
cent,  and  secured  by  mertgago  of  the  franchise  and  all 
other  assets  of  the  Company.  The  petition  of  the  Power  Com- 
pany accordingly  seeks  a finding  by  the  Commission  that 
issue  of  the  proposed  note  will  bo  'consistent  with  the 
public  good.'" 

The  statute  under  which  the  electric  cooperative  was  incorporated  on  its 

face  appeared  to  authorize  the  acquisition  of  all  the  securities  of  the 

power  company.  This  is  shown  by  the  following  quotation  fron  the  opinion 

"No  claim  is  made  on  behalf  of  the  State  that  acquisition  of 
the  Power  Conpany  securities  by  the  Cooperative  will  bo  un- 
lawful for  want  of  approval  of  the  transfer  by  the  Public 
Service  Commission.  The  Jurisdiction  of  the  Commission  -is 
restricted  by  statute  >to  authorization  of  the  acquisition  of 
securities  by  a public  utility,  R.L.c,  289,  § 31-  By  the 

provisions  of  R.L.c.  273,  § 5°,  the  Cooperative  is  'exempt 
from  the  Jurisdiction  of  the  public  Service  coranission.  ' The 
certified  question  accordingly  depends  wholly  upon  the  cor- 
porate authority  granted. the  Cooperative  by  the  chapter  of 
the  Revised  Laws  cited  in  the  question. 

"The  particular  provisions  of  Chapter  273  under  which  the  Co- 
operative was  organized  confer  upon  an  association  incorporated 
thereunder  the  power,  among  others,  to  acquire  transmit,  distri- 
bute and  sell  electric  energy  to  its  members  'and  to  other  per- 
sons not  in  excess  of  ton  per  cent  of  the  number  of  its  mem- 
bers.' R.L,  c,  273,  § 52,  I. ‘It  authorizes  such  a cooperative 
to  purchase,  own  and  hold  electric  transmission  and  distribu- 
tion lines,  'and  any  and  all  kinds  and  classes  of  real  and 
personal  property  whatsoever,  which  shall  be  deemed  necessary, 
convenient,  or  appropriate  to  accomplish  the  purpose  for  which 
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the  Co-operative  is  organized,’  Section  52,  III.  An  electric 
cooperative  is  further  authorized  to-  have  and  exercise  any  v, 

and  all  other  powers  which  my  he  necessary,  convenient  or 

appropriate  to  acccnplish  the  sane  purpose.  Section  52,  VIII* 

« 

"By  Section  53  of  the  chapter  such  cooperatives  are  also 
granted  'all  of  the  powers  and  privileges  of  co-operatives 
organized  under  any  other  provisions  of  this  chapter,'  These 
powers  are  expressly  sot  forth  in  section  3 of  the  chapter. 

Anong  then  is  the  power  'to  purchase  or  otherwise  acquire, 

to  exorcise  all  rights  of  ownership  or  control  in  and  to 

sell,  transfer,  or  pledge  * * shares  of  the  capital  stock  or 

bonds  of  any  corporation  or  association  engaged  in  any  re- 

lated activity  or  in  the  * handling  or  narkoting  of  any 
products  handled  by  the  association. ' Section  3^  VI,  There 
is  also  granted  the  power  'to  establish  rosorvos  and  to  in- 
vest the  funds  thereof  in  bonds  or  in  such  other  property  as 
my  bo  provided  in  the  by-laws',  section  3;  VII,  and  finally, 

'any  other  rights,  powers,  and  privileges  granted  by  the  laws 
of  this  state  to  corporations  organized  mder  the  general 
laws  of  this  state,  except  such  as  are  inconsistent  with'  the 
express  provisions  of  this  chapter  * * *, ' Section  3,  XI. 

In  connection  with  the  latter  provision  it  nay  bo  noted  that 
a business  corporation  is  authorized  to  hold  shares,  bonds ^ 
and  sccin’itios  of  other  corporations,  as  the  purposes' of  the 
corporation  my  require.  E.L.c.  27^,  § V.  See ’note,  31 
Col.  Law  Eov,  281,  284. 

"In  view  of  the  powers  thus  conferred  upon  the  Cooperative, 
there  can  bo  no  doubt  "that  the  statute  allows  it  to  acquire 
and  ov/n  the  securities  of  the  Power  Conpany,  and  to  exorcise 
all  rights  of  control  which  any  owner  of  such  corporate 
securities  night  lawfully  exorcise,  unless  the  power  to  do 
so  is  elsewhere  expressly  withhold,  or  is  inconsistent  with 
other  express  provisions  of  the  act."  (Underscoring  added.) 

It  was  argued,  however,  bj''  the  State  that  certain  provisions  in  the  stat- 
ute under  which  the  electric  cooperative  was  organized  operated  to  re- 
strict the  right  of  the  electric  cooperative  to  acquire ‘the  securities 
of  the  power  conpany.  In  this  connection,  it  was  urged  that  no  person 
night  becone  a mnber  of  the  cooperative  unless  he  agreed  to  use  oloctric- 
i'by  furnished  by  the  cooperative,  and  that  a person  ceased  to  bo  a nenber 
if  he  refused  to  take  service  fron  the  electric  cooperative.  It  was  also 
pointed  out  that  only  persons  residing  on  pronises  not  receiving  central 
station  service  on  Jme  l6,  1939,  were  entitled  to  receive  service  fron 
the  cooperative,  except  as  the  Public  Service  Connission  night  find  that 
it  is  in  the  public  interest  for  it  to  do  so.  Attention  was  also  called 
to  a further  provision  in  the  statute  "that  the  persons  entitled  to  bo 
adnitted  to  nenbership  are  those  who  are  'not  receiving  central  station 
service,'"  other  words,  it  was  urged  that  to  pemit  the  electric 
cooperative  to  acquil^o  the  power  conpany  through  the  acquisition  of  its 
securities  would  enable  the  electric  cooperative  to  do  indirectly  what 
it  could  not  do  directly,  and  would  negative  the  restrictions  in  the 
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stattito  under  which  the  electric  cooperative  was  fornod.  The  ouprene 
Court  of  Hew  Hanpshiro  denied  the  validity  of  the  argunents  :nado  and  in 
doing  so  said: 

"Wo  therefore  find  no  basis  in  the  statute  for  dravring  the 
conclusion  that  although  the  Legislature  expressly  authorized 
electric  cooperatives  to  own  the  securities  of  'any  corpora.- 
tion  engaged  in  any  related  activity, ' it  intended  that  the 
securities  of  a public  utility  should  bo  excepted.  In  con- 
sog.ucnce,  wo  think  that  no  occasion  is  presented  to  disregard 
the  corporate  entity  of  the  Povrer  Conpany  in  order  to  hold 
that  the  Cooperative  proposes  to  serve  persons  which  the 
statute  does  not  pernit  it  to  serve,  Cf,  Higgins  v.  Snith, 

308  U.S.  473,  477,  60  S.  Ct.  355,  84  L.  Ed.  4o6.  What  is 
denied  by  the  statute  is  the  right  to  servo  siabstantial 
nunbors  of  noniriOEibcrs  without  the  restrictions  of  public 
regulation.  This  right  will  not  be  gained  by  acquisition 
of  the  Power  Conpany  securities.  If  it  nay  bo  said  that  in 
reality  the  Cooperative  will  be  serving  Power  Conpany  cus- 
tonere,  yet  it  will  not  bo  pomitted  to  do  so  without  regu- 
lation, If  in  a sense  it  will  bo  doing  indirectly  what  it 
is  forbiddon  to  do  directly,  it  is  sufficient  to  say  that 
the  doinA  by  indirection  is  not  •prohibited,  but  pomitted 
subject  to  regulation.  See  U.S.  v.  Cimbcrland  Pub.  Sorv. 

Co.,  338  U.S.  846,  70  S.  Ct.  28O;  Bcrkey  v.  Third  Ave , E.  Co., 

244  W.Y.  84,  155  NiE.  58,  50  A.L.E.  599."  (Underscoring 
added, ) 

As  pointed  out  in  the  foregoing  quotations,  the  Supronc  Court  of  Wow 
Hanpshirc  hold  that  the  rates  of  the  White  Mountain  Power  Conpany  would 
continue  to  bo  subject  to  regulation  by  the  Public  Service  Comission 
of  the  State  of  Wow  Hanpshirc,  although  the  electric  cooperative  was  by 
the  toms  of  the  statute  landcr  wh.ich  it  was  incorporated  entiroJ^  oxonpt 
fron  rogulation  by  that  Comission. 

It  was  also  urged  that  to  pemit  the  electric  cooperative  to  acquire  the 
White  Moimtain  Power  Conpany  through  the  purchase  of  its  securities 
would  "violate  the  'underlying  basic  policies  of  non-profit,  cooperative 
enterprise,'"  In  this  connection,  the  Court  said: 

"Ownership  of  the  securities  will  prosunably  be  acconpanied 
by  the  receipt  of  interest  and  dividends  by  the  owner.  This, 
it  is  siiggestod  would  violate  the  provision  of  R.L.c,  273^ 

§ 1,  V that  'Associations  organized  hereunder  shall  bo  deened 
non-profit;  and  it  is  said  that  the  nonbers  of  the  cooperative 
would  'assuiie  the  role  of  investing  stockholders  in  a non- 
nonbor  enterprise  and.  (the  cooperative)  would  bccone  a comer- 
cial  organization  engaged  in  business  "for  profit  to  itself  at 
the  expense  of  a consuning  public  which  would  have  no  voice  in 
the  iianagonont  of  its  affairs."  Inland  Eripiro  Rural  Electri- 
fication V,  Dept,  Pub,  Service,  [I99  Wash,  5^7,  539,  92  P,  2d 

258].'  ■ 
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"In  general  it  my  to  recognized  that  the  character  of  a co- 
operative is  coroonly  considered  to  ho  that  descrihod  in  Inland 
Empire  Rural  Electrification  v.  Dept,  of, Put,  Serv.,  199  Wash. 
527,  539,  5^-0,  92  P.  2d  258,  263,  quoted  hy  the  State:  ’(l)t 
functions  entirely  on  a cooperative  basis  * * * through  which 
the  users  of  a particular  service  * * * operate  the  facilities 
which  they  thonsclvcs  own.  The  service,  which  is  supplied  only 
to  monhors^  is  at  cost,  since  surplus  receipts  arc  returned 
ratably  according  to  the  amount  of  each  nenbor’s  consumption,’ 
While  the  by-laws  of  the  Now  Hampshire  Electric  Cooperative  .are 
not  before  us,  it  does  not  appear  to  bo  disputed  that  its 
present  operations  conform  in  general  to  the  procedures  de- 
scribed in  the  quoted  case , It  appears  that-  upon  consummtion 
of  the  proposed  transfer,  the  income  from  the  Power  Company  se- 
curities will  bo  applied  to  repayment  of  the  borrower  purchase 
price.  Presumably,  upon  satisfaction  of  this  indebtedness,  the 
income  will  become  available  for  other  uses  by  the  cooperative, 
or  for  distribution  to  its  members,  either  by  reduction  of  the 
cost  of  service  supplied,  or  by  some  other  means.  The  question 
is  whether  this  will  be  so  far  ultra  vires  of  the  Cooperative 
as  to  make  ownership  illegal.  The  precise  meaning  of  section  1, 
V,  is  nowhere  defined  in  the  act.  Similar  provisions  have  been 
criticized  as  'ambiguous,  if  not  meaningless,'  Evans  & Stodyk, 
The  Law  of  Cooperative  Marketing,  237,  The  proposed  investment 
and  any  resulting  income  will  do  no  violence  to  the  'theoretical 
concept  of  a cooperative  as  an  association  serving  only  members, 
and  "non-profit"  (in  the  sense  tha.t  all  profit  goes  to  its  mom- 
-bors  rather  than  investors),'  Schneider,  Cooperatively  Owned 
Utilities,  1939  Wls.  law  Rev.  409,  4l0.  See  Ifenchostor  Dairy 
System,  Inc.  v.  Hayward,  82  N.H.  193,  194,  199,  132  A.  12.  Wo 
are  not  directly  concerned  with  the  question  of  whether  such 
income  will  be  subject  to  income  tax,  as  plainly  it  may  bo. 

See  Penn  Mutual  Life  Ins.  Co,  v.  Lodoror,  252  U.S.  523,  534, 

4o  S.  Ct.  397,  64  L.  Ed.  698.  Cf . Packol,  The  Law  of  Coopera- 
tives, 2d  Ed.,  § 62  (c)  at  249.  *But  oven  profits  may  bo  dis- 
tributed upon  a non-profit  basis.  See  Farmer's  Union  Coop. 

Go,  V,  Com’r  of  Int.  Rev,,  8 Cir.,  90  F.  2d  488;  San  Joaquin 
Valley  Poultry  Producers'  Ass'n  v,  Com'r  of  Int.  Rev.,  9 Cir,, 
136  F.  2d  382,  And  in  a sense,  a saving  of  expense  is  a profit. 
State  ex  rol.  Tray  v.  Lumbomon's  Clinic,  I86  Wash,  384,  394, 

58  P.  2d  812,  Cf,  R.L.c.  334.  What  distinguishes  the  coopera- 
tive, among  other  things,  is  the  absence  of  'capital  profit, ' 
and  the  fact  that  'capital  investment  rcccivos  no  return  or  a 
limited  return'  which  passes  'to  the  associates  on  a substan- 
tially equal  basis  or  on  the  basis  of  their  patronage  of  the 
association,'  Packel,  supra,  3,  4,  See  also  Poor.  Cooperatives 
and  Proprietary  Corporations,  34  Cornell  Law  Rev,  4l6,  417.” 
(Underscoring  added.) 


The  statute  under  which  the  electric  cooperative  was  incorporated  did  not 
define  what  was  meant  by  nonprofit.  That  statute  did  provide  that  "As- 
sociations organized  hereunder  shall  be  deemed  non-profit,"  but  this  is 
not  a definition.  It  is  submitted  that  a fair  interpretation  thereof 


vould  ncsji  that  an  association  organized  in  pursuance  of  the*  statute  and 
•which  functioned  iii  a nannor  and  fom  pemitted  hy  the  statute  would  in- 
sofar as  that  statute  is  concerned  he  regarded  as  nonprofit.  The  statute 
under  which  the  electric  cooperative  was  incorporated  pemitted  such  an 
association  to  own  securities  of  other  conponies  on  which  presunahly  in- 
torost  or  dividends  would  he  paid,  and  the  statute  provides  that  an  as- 
sociation tliat  is  authorized  to  do  this  shall  ho  deemed  'to  ho  a nonprofit 
association.  In  other  words,  the  association  appears  to  have  hoen  a 
nonprofit  association  only  for  the  purpose  of  the  particular  statute  in 
question. 

There  was  a vigorous  dissent  fron  the  majority  holding,  and  in  the  dis- 
sent it  was  pointed  out  that  the  "Cooperative  could  not  legally  purchase 
outright  the  physical  assets  of  the  White  Mountain  Power  Company  and 
servo  the  customers  of  that  concern,"  The  dissenting  opinion  further 
stated  that  the  opinion  of  tlie  majority  "allows  the  Coepprativo  to  own 
and  control  all  these  same  ph^'sical  assets  and  serve  all  the  same  customers 
hy  o'vmorship  of  all  the  stock  of  tho  Power  Company.  If  this  is  sound 
doctrine  thero  is  no  legal  ohstaclo  to  this  non-profit  Cooperative  owning 
and  controlling  all  tho  electric  •power , utilities  In  the  3ta,te . I do  not 
hclicvo  the  Legislature  intended  this."  (Underscoring  added.) 
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MILK  AMTERUST  CASE 


On  March  8,  19^8,  tho  Maryland  & Virginia  Milk  Producers  Association,  Inc 
its  secretary- treasurer,  and  seven  nilk  distributors  operating  in  the 
Washington,  D.  C.,  area  wore  indicted,  charged  with  violating  tho  anti- 
trust laws,  (See  SurmaiT’  No,  38,  page  10,) 

On  April  27,  19^8,  the  District  Court  of  the  United  States  for  tho  District 
of  Colunbia  sustained  a donurrer  to  tho  indictnent  and  dismissed  tho  case. 
The  Government  then  attempted  to  carry  tho  case  directly  to  tho  Supreme 
Court  of  tho  United  States,  hut  in  United  States  v,  Maryland  & Virginia 
Milk  Producers  Association,  Inc,,  ot  al,,  335  U,S,  802,  tho  Supremo  Court 
directed  that  the  case  he  hoard  by  the  United  States  Circuit  Court  of 
Appeals  for  tho  District  of  Colunbia  before  it  would  pass  upon  tho  merits. 

On  Juno  17,  19^9,  the  United  States  Circuit  Court  of  Appeals  for  tho 
District  of  Colunbia  (Sec  Summary  No,  43,  page  6),  one  Judge  dissenting, 
reversed  the  District  Court  of  the  United  States  for  tho  District  of 
Columbia;  and  the  Supreme  Court  of  the  United  States  then  refused  to 
grant  certiorari,  70  S.  Ct.  72. 

In  May  1950,  tho  case  came  up  for  trial  in  tho  District  Court  of  tho 
United  States  for  the  District  of  Colunbia.  At  the  close  of  tho  Govem- 
mont’s  caso,  the  defendants  moved  for  a Judgment  of  acquittal.  The  case 
was  then  dismissed  as  to  three  of  the  distributor  defendants,  apparently 
upon  the  ground  that  they  did  not  have  full- supply  contracts  with  tho 
association.  Later  tho  caso  was  dismissod  as  to  two  of  tho  distributor 
defendants  on  tho  ground  that  they  Were  not  engaged  in  interstate  commerce. 

On  May  I6,  1950,  the  Court  found  tho  Maiylahd  & Virginia  Milk  Producers 
Association,  its  secretary- treasurer,  and  two  of  the  nilk  distributors 
guilty  of  violating  tho  antitrust  laws.  This  conclusion  appears  to  have 
been  based  upon  tho  fact  that  tho  association  had  full- supply  contracts 
with  those  distributors,  embodying  the  use- classification  plan  of  Selling 
milk.  Each  of  the  distributors  was  fined  $100,  and  tho  association  $500# 
while  its  secretary- treasurer  was  fined  $100,  which  was  suspended. 

It  is  understood  that  tho  Court  regarded  as  applicable  the  caso  of 
Standard  Oil  Company  of  California  v.  United  States.  69  S,  Ct.  I05I, 
Summary  No.  43,  page  1,  in  which  the  Standard  Oil  Company  of  California 
was  found  guilty  of  violating  section  3 of -the  Clayton  Act  because  it  had 
entered  into  full- supply  contracts  with  retail  distributors  of  gasoline, 

Tho  Supremo  Court  of  tho  United  States  in  the  Standard  Oil  Company  case 
specifically  declined  to  pass  upon  the  question  of  whether  the  full- supply 
contracts  of  that  company  violated  tho  Sherman  Act,  although  tho  Trial 
Court  had  found  that  such  contracts  violated  tho  Sherman  Act  and  tho 
Clayton  Act, 

It  is  interesting  to  note  that  in  tho  caso  under  discussion,  no  violation 
of  the  Clayton  Act  was  alleged  in  the  indictment,  but  only  that  tho  de- 
fendants had  violated  the  Shopman  Act,  It  is  understood  that  tho  associa- 
tion and  tho  other  defendants  found  guilty  plan  on  appealing  tho  case. 


- 25  - 


In  passiivj  upon  the  notion  of  the  defendants  for  a judguent  of  acq.uittal, 
Judge  Holtzcff  handed  down  an  opinion.  In  this  opinion,  after  quoting 
section  6 of  the  Clayton  Act  and  certain  parts  of  the  Capper- Vo Is toad 
Act,  he  said: 

"Consequently,  the  Maryland  and  Virginia  Milk  Producers'  As- 
sociation, in  narketing  the  nilk  shipped  hy  its  nenbors  and 
acting  as  their  agent  for  that  purpose,  does  not  violate  the 
Sheman  Antitrust  Act,  oven  if  in  so  doing  it  fixes  prices 
and  restrains  trade.  Its  inpimity  ends,  however,  at  the 
point  vhoro  it  coononcos  to  act  in  concert  with  others.  Its 
exenption  ceases  when  it  crosses  the  line  of  individual  action 
and  conbines  with  other  persons  vho  are  not  famors . The 
Coijrt  of  Appeals  sc  hold  in  this  case  and  its  ruling  is  the 
law  of  the  .case , 

"The  SupreiiD  Court  also  reached  the  sane  conclusion  in  United 
States  V,  Borden  Conpany,  308  U«S.  188, 

"The  conclusion  necessarily  follows  that  the  Producers ' Asso- 
ciation nay  not  he  found  guilty  unless  it  conspired  with  the 
distributors  and  the  resulting  conspiracy  was  in  violation  of 
the  Sheman  Act,  The  activities  of  the  Association,  standing 
alone,  nay  not  bo  doened  a violation  of  the  statute, 

"The  evidence  introduced  by  the  govemnont  tends  to  show  that 
the  Board  of  Directors  of  the  Producers ' Association  fren  tine 
to  tine  fixed  the  prices  to  bo  charged  to  the  distributors. 

Whenever  the  price  was  changed  defendant  Derrick,  as  Secretary- 
Treasurer  of  the  Association,  called  a neoting  of  the  distribu- 
tors or  their  representatives.  At  this  gathering  ho  announced 
the  now  price.  Occasionally  sone  of  the  distributors  protested 
or  asked  for  a reduction,  but  to  no  avail.  In  other  words , the 
PHice . was _npt  fixed  as  a result  of  negotiations  or  discussions 
between  ropposontativos  of  the  association  and  the  distributors , 

It  was  detominod  by  the  association  and  inposed  on  the  distrib- 
utors. The  fact  that  the  announcenent  was  nado  in  a ncetlng 
at  which  all  distributors  wore  present,  instead  of  to  each  dis- 
tributor separately,  does  not  constitute  a violation  of  the  law , 

A conviction  'of  a crino  nay  not  be  predicated  on  such  a hair- 
splitting refinonent  or  finc-spim  distinction. 

"The  conclusion  is  inescapable  that  there  is  no  substantial 

evidonco  to  sustain  a firc^ ing  that  the  Producers'  Association 
conbinod  with  all  the  defendant  distributors  to  fjx  the  prices 
that  the  labter  were  to  pay  to  the  Assoc iat ion. " (Underscoring 
added, ) 

One  of  the  issues  before  the  Court  was  the  question  of  whether  the  asso- 
ciation was  a party  to  a conspiracy  to  fix  the  price  of  nilk  to  consuners 
In  holding  that  there  was  no  evidonco  that  the  association  was  a party 
to  any  such  conspiracy,  the  Court  said: 
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"¥o  now  pass  to  the  third  aspect  of  tho  allogod  conspiracy, 
nancly,  tho  fixing  of  prices  to  consuners.  There  is  no 
evidence  whatever  that  the  Producers’  Association  partici- 
pated in  any  nanner  in  dotemining  prices  to  he  charged  to 
the  consuners,  except  that  on  one  occasion  when  a conpetitor 
of  one  of  the  defendant  distributors  reduced  his  retail  prices, 
the  Association  tenporarily  comittod  itself  to  a price  that 
would  enable  that  distributor  to  withstand  tho  conpotition. 

This  activity  is  hardly  a participation  in  a conspiracy  to 
fix  prices. 

"Tho  govomnont  offered  in  evidence  lists  of  prices  charged 
by  the  defendant  distributors  to  their  consuners.  The  govem- 
nent  contends  that  tho  prices  wore  changed  by  all  of  then  on 
tho  sano  day  and  by  the  sane  anount,  and  seeks  to  draw  on 
inference  that  this  was  done  in  concert.  This  contention  is 
untenable,  for  two  reasons. 

"First,  the  cenpilation  of  the  list  shows  that,  as  a natter 
of  fact,  prices  vraro  not  always  changed  by  all  the  distrib- 
utors on  tho  sano  day  or  by  tho  sane  anount.  Secondly,  as 
was  recently  hold  by  tho  Court  of  Appeals  for  the  8th  Circuit 
in  Povely  Dairy  Conpany  v.  United  States,  I78  Federal  (2d) 

363,  at  369: 

" *Wo  are  clear  that  noro  unifomity  of  prices  In 

tho  sale  of  a standardized  connodlty  such  as  nilk 

is  not  in  itself  evidence  of  a violation  of  the 

She  man  Antitrust  Act.  ’ " (Underscoring  added . ) 

In  holding  that  tho  full- supply  contracts  in  conjunction  with  the  class! 
fication  or  use  plan  of  selling  nilk  constituted  a violation  of  tho 
Sheman  Act,  the  Court  said  in  part; 

• "The  Court  is  of  the  opinion  that  'full  supply'  contracts 
which  enbodied  the  classification  plan  for  arriving  at  tho 
price  of  nilk  constituted,  in  effect,  agreononts  to  fix 
prices.  It  is  well  settled  that  an  agreenent  to  fix  prices 
of  a connodity  is  -per  so  an  unreasonable  restraint  of  trade, 
and,  therefore,  a violation  of  tho  Shernan  Act.  This  prin- 
ciple was  laid  down  in  two  loading  cases  decided  by  the 
Suprone  Court;  United  States  v.  Trenton  Potteries.  273  U.S. 

392,  at  397  ©t  soq.,,  and  United  States  v.  Socony-Vacuun  Oil 
Conpany.  3IO  U.S.  I50,  at  pages  212  ot  sog. 

"The  conclusion  is  inoscapabD-o  that  there  is  substantial 
evidence  justifying  a finding  that  tho  operation  of  the 
’full  supply’  contracts  eribodying  tho  classification  plan 
constituted  a scheno  for  controlling  and  fixing  prices  of 
nilk  sold  by  the  Association  to  the  distributors,  and, 
therefore,  is  an  illegal  restraint  of  trade  in  contravention 
of  Section  3 ot  the  Sheman  Act," 
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